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DEPARTMENT  OF  COMMERCE 
National  Oceanic  and  Atmospheric 
Administration 
50  CFR  Part  216 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations 
agency:  National. Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration/ 
Department  of  Commerce. 
action:  Notice  of  Hearing:  Appointment 
of  Administrative  Law  Judge;  Notice  of 
Expedited  Hearing  Procedures;  Notice  of 
Proposed  Regulations;  Notice  of 
Availability  of  Draft  Environmental 
Impact  Statement. 

summary:  On  August  27-31, 1979,  the 
National  Marine  Fisheries  Service 
(NMFS)  convened  a  workshop  to 
consider  the  population  status  of  eastern 
tropical  Pacific  Ocean  porpoise  stocks. 
The  workshop  report  contained  new 
.information  concerning  the  status  of 
these  porpoise  stocks,  some  of  which 
suggested  that  another  stock  of  porpoise 
may  be  depleted.  Before  NMFS  can 
modify  the  existing  regime  governing  the 
incidental  taking  of  porpoise  in  a 
manner  consistent  with  this  new 
information,  the  new  information  must 
be  reviewed  in  a  formal  hearing  before 
an  Administrative  Law  Judge.  This 
notice  announces  the  dates  of  the  formal 
hearing,  the  appointment  of  an 
Administrative  Law  Judge,  expedited 
procedures  governing  the  hearings,  the 
proposed  regulatory  amendments  that 
NOAA  considers  appropriate,  and  the 
availability  of  a  draft  environmental 
impact  statement  discussing  these 
proposed  amendments. 

DATES:  NOAA/NMFS  has  scheduled 
formal  hearings  to  begin  at  9:30  a.m. 
local  time  on  Monday,  March  17, 1980,  in 
San  Diego,  California,  and  to  continue  in 
Washington,  D.C.  if  required. 

ADDRESSES:  The  exact  location  of  the 
hearing  in  the  San  Diego  area  will  be 
announced  shortly  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  Swanson,  Office  of  Marine 
Mammals  and  Endangered  Species, 
National  Marine  Fisheries  Service, 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce,  Washington,  D.C.  20235. 
Telephone:  202/634-1792.  Office 
location:  Room  412A,  Page  Building  2, 
3300  Whitehaven  St.,  N.W.,  Washington, 
D.C. 

SUPPLEMENTARY  INFORMATION: 
Background 

A  general  permit  and  regulations 


governing  the  taking  of  marine  mammals 
incidental  to  commercial  fishing 
operations  are  required  by  the  Marine 
Mammal  Protection  Act  of  1972 
(MMPA).  On  December  27, 1977,  NMFS 
issued  a  general  permit  to  the  American 
Tunaboat  Association.  This  general 
permit  is  subject  to  regulations 
promulgated  on  December  23, 1977  (42 
FR  64548J,  codified  at  50  CFR  216.24.  The 
existing  permit  and  regulations  expire  at 
2400  hours,  December  31, 1980,  unle|s 
amended. 

In  anticipation  of  an  industry  request 
for  a  general  permit  and  regulations  to 
be  applicable  beyond  1980,  the  agency 
announced  a  scoping-planning  meeting 
and  its  intent  to  prepare  a  draft 
environmental  impact  statement  on 
August  9, 1979  (44  FR  46903J.  At  the 
public  scoping  meeting,  the  agency  also 
made  known  its  intent  to  convene  a 
workshop  in  La  Jolla,  California,  August 
27-31, 1979,  to  consider  the  current 
population  status  of  eastern  tropical 
Pacific  porpoise  stocks.  The  workshop 
was  intended  to  be  similar  to  the  one 
held  in  1976,  the  results  of  which  formed 
the  scientific  basis  for  the  existing 
general  permit  and  regulations.  The  1979 
workshop  was  expected  to  form  the 
scientific  basis  for  any  general  permit 
and  regulations  to  be  proposed  for  1981 
and  beyond. 

As  in  1976,  it  was  expected  that  any 
regulatory  regime  proposed  by  the 
agency  as  a  result  of  the  1979  workshop^ 
would  be  subject  to  a  formal  hearing  on 
the  record  before  an  Administrative  Law 
Judge  as  required  by  section  103(d]  of 
the  MMPA. 

The  1979  Status  of  Porpoise  Stocks 
(SOPSJ  Workshop  of  scientific  experts 
took  place  as  scheduled  and  the 
availability  of  the  report  of  the 
workshop  (the  Report)  was  announced 
on  November  7, 1979  (44  FR  64480). 

The  Report  contained  important  new 
information,  some  of  which  suggested 
that  the  northern  offshore  spotted 
porpoise  stock  may  now  be  depleted. 
Because  of  its  obligation  to  review  new 
information  periodically  and  modify 
existing  regulations  as  necessary  to 
carry  out  the  purposes  of  the  MMPA,  the 
agency  published  an  Advance  Notice  of 
Proposed  Rulemaking  on  November  23, 
1979  (44  FR  67194).  In  the  Advance 
Notice,  the  agency  noted  that  the 
existing  regulations  contemplate  mid¬ 
course  adjustments  to  the  existing 
regime  as  a  result  of  new  information 
and  that  the  public  may  request  a 
hearing  to  consider  the  new  information 
(50  CFR  216.24(d)(2)(i)(D)).  Because  the 
consequences  of  the  review  of  the 


Report  and  other  relevant  information  to 
be  submitted  may  be  considerable,  the 
agency  announced  that  a  formal  hearing 
before  an  Administrative  Law  Judge 
(ALJ)  was  the  best  means  of  reviewing 
the  Report  and  other  relevant 
information  and  affording  full  due 
process  rights  for  all  interested  parties. 

The  agency  noted  that  the  formal 
hearing  must  consider  amendment  to  the 
existing  permit  and  regulations  as  well 
as  a  regime  that  may  be  appropriate 
beyond  1980.  A  tentative  schedule, 
including  the  anticipated  date  of 
availability  of  a  draft  environmental 
impact  statement  discussing  all  of  these 
matters,  was  announced  in  the 
November  23, 1980  Advance  Notice.  A 
final  schedule  is  announced  today. 

If  the  presentation  of  evidence  at  the 
hearing  continues  for  four  weeks  and 
absent  any  adjustments  of  time  periods 
by  the  Administrative  Law  Judge,  the 
schedule  calls  for  original  briefs  to  be 
filed  on  April  25, 1980;  reply  briefs  to  be 
filed  on  May  5, 1980;  the  recommended 
decision  of  the  Administrative  Law 
Judge  to  be  filed  on  June  2, 1980; 
exceptions  to  this  decision  to  be  filed  on 
June  10, 1980;  and  the  final  decision  of 
the  NOAA  Administrator  to  be  filed  on 
July  1, 1980. 

Notice  of  Hearing;  Appointment  of 
Administrative  Law  judge 

The  formal  hearing  will  begin  at  9:30 
am  local  time  on  Monday,  March  17, 
1980,  in  San  Diego,  California  and 
continue  in  Washington,  D.C.,  if 
required.  The  exact  location  of  the 
hearing  in  the  San  Diego  area  will  be 
announced  shortly  in  the  Federal 
Register.  The  Honorable  Hugh  Dolan, 
Administrative  Law  Judge,  Department 
of  Commerce,  has  been  appointed  as  the 
presiding  officer  for  the  hearing.  The 
hearing  will  be  conducted  in  accordance 
with  procedural  rules  announced  in  this 
notice. 

Procedural  Rules 

This  notice  establishes  procedural 
rules  to  be  used  in  the  formal  hearings 
that  will  consider  proposed  amendments 
to  the  existing  regulatory  regime 
governing  the  taking  of  porpoise 
incidental  to  commercial  fishing  in  the 
eastern  Pacific  Ocean  and  the  regime 
that  may  be  appropriate  for  1981.  The 
procedures  are  similar  to  those  utilized 
in  the  1977  formal  hearings  that 
reviewed  the  existing  general  permit 
and  regulations. 

Although  NMFS  has  adopted 
permanent  regulations  governing  formal 
hearings  held  under  section  103(dJ  of  the 
MMPA.  50  CFR  216.70-216.90,  such 
procedures  may  take  up  to  six  months  to 
complete.  Because  a  potential 
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determination  of  this  year’s  formal 
hearing  is  a  finding  that  a  major  target 
porpoise  stock  is  depleted,  the  agency 
cannot  fulfill  in  a  timely  manner  its 
statutory  mandate  to  protect  marine 
mammals  if  there  is  a  lengthy  hearing 
schedule.  Similarly,  in  1977,  expedited 
procedures  were  adopted  so  that  the 
tuna  fishermen  could  be  permitted 
appropriately  at  the  start  of  the  fishing 
season.  For  this  reason,  it  is  hereby  for 
good  cause  found  that  the  advance 
notice,  public  procedures,  and  delayed 
effectivness  provision  of  5  U.S.C.  553  are 
impracticable  and  contrary  to  the  public 
interest;  therefore,  these  procedural 
rules  are  effective  immediately. 

Highlights  of  the  procedural  rules  are 
as  follows:  Notices  of  intent  to 
participate  as  an  active  party  in  the 
formal  hearing  must  be  submitted  to  the 
Assistant  Administrator  no  later  than 
Monday,  February  25, 1980. 

Written  direct  expert  testimony  must 
-  be  prepared  in  advance  of  the  hearings 
and  submitted  to  all  parties  no  later 
than  Friday,  March  14, 1980. 

The  hearing  is  expected  to  last  2-4 
weeks,  beginning  in  San  Diego, 
California,  on  March  17, 1980,  and 
continuing  in  Washington,  D.C.,  if 
required.  There  is  an  allowance  of  14 
days  for  the  Hling  of  original  briefs  after 
the  close  of  the  presentation  of 
evidence;  10  days  for  the  filing  of  reply 
briefs;  a  limit  of  28  days  after  the  close 
of  the  briefing  period  for  the  ALJ’s 
recommended  decision;  8  days  for  filing 
exceptions  to  the  ALJ’s  recommended 
decision;  and.  21  days  after  the  filing  of 
exceptions  to  the  ALJ’s  recommended 
decision  for  the  final  decision  by  the 
Administrator  of  NOAA. 

The  ALJ  is  permitted  to  hold 
prehearing  conferences,  allow  for  oral 
argument  if  necessary,  and  vary  any  of 
the  above  time  periods  upon  the  mutual 
consent  of  all  active  parties.  The 
procedural  rules  require  the  ALJ  to  make 
every  effort  to  conduct  the  hearing  in  a 
fashion  which  permits  the  Administrator 
of  NOAA  to  render  a  final  decision  by 
July  1, 1980;  or,  if  this  deadline  cannot  be 
met,  by  July  15, 1980. 

The  docket  number  assigned  to  this 
case  is  MMPAH  1980-1.  All  notices, 
copies  of  written  evidence,  and  other 
documents  to  be  filed  or  submitted 
should  be  sent  to  the  following  address 
and  bear  the  designated  docket  number: 
Judge  Hugh  Dolan,  Presiding  Officer 
MMPAH  1980-1,  c/o  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce,  Washington,  D.C.  20235. 

Records  and  documents  relative  to  the 
proposal  will  be  maintained  in  the 


offices  of  the  National  Marine  Fisheries 
Service,  and  may  be  reviewed  during 
normal  working  hours,  8  a.m.  to  4:30 
p.m.,  in  the  Page  Building  2,  Room  412A, 
3300  Whitehaven  Street  N.W., 
Washington,  D.C. 

Proposed  Amendments 

The  incidental  taking  of  porpoise 
under  the  MMPA  requires  permits  and 
accompanying  regulations.  Before 
permits  may  be  issued,  two  operative 
tests  must  be  satisfied.  First,  any 
incidental  taking  must  not  be  to  the 
disadvantage  of  the  affected  species  and 
population  stocks,'and  must  not  reduce 
affected  species  and  population  stocks 
below  their  optimum  sustainable 
populations  (OSP).  Second,  the 
“immediate  goal’’  test  requires  that  “in 
any  event  it  shall  be  the  immediate  goal 
that  the  incidental  kill  or  incidental 
serious  injury  of  marine  mammals 
permitted  in  the  course  of  commercial 
fishing  operations  be  reduced  to 
insignificant  levels  approaching  a  zero 
mortality  and  serious  injury  rate.”  Once 
the  “disadvantage”  test  is  satisfied,  the 
“immediate  goal”  test  requires  that 
mortality  be  lowered  to  levels  that  are 
achievable  through  the  use  of  the  best 
practicable  technology.  It  is  only  after 
the  interests  of  the  marine  mammals  are 
assured,  that  the  interests  of  the 
industry  can  be  served. 

A  general  overriding  consideration  is 
that,  except  for  scientific  research,  the 
MMPA  does  not  allow  any  incidental 
take  permits  to  be  issued  if  the  subject 
species  or  population  stock  is 
designated  as  depleted.  In  this  regard, 
the  Administrator  of  NOAA  has 
concluded  as  a  matter  of  law  that  a 
species  or  population  stock  is  depleted 
when  the  number  of  individuals  of  the 
species  or  population  stock  is  below  its 
OSP  (42  FR  64549,  December  23, 1977). 

The  proposal  is  to  amend  the  existing 
regulatory  regime  regarding  incidental 
taking  of  porpoise  in  the  eastern  tropical 
Pacific  Ocean  tuna  fishery  to:  (1) 
Authorize  the  reissuance  of  a  general 
permit  for  the  remainder  of  1980  and 
1981;  (2)  establish  a  revised  allowable 
take  schedule  for  non-prohibited  species 
only  for  the  remainder  of  1980  and  1981; 
(3)  restate  the  enforcement  policy  for 
accidental  takings  of  depleted  species/ 
stocks;  and  (4)  amend  gear,  fishing 
procedure,  and  other  requirements.  The 
proposal  accepts  the  findings  presented 
in  the  1979  SOPS  Workshop  Report. 

(a)  Depletion.  The  proposal  would 
designate  the  stock  of  northern  offshore 
spotted  dolphin  as  depleted  in  addition 
to  the  eastern  spinner  dolphin  stock.  The 
designation  of  depletion  is  necessary 
because  this  stock  is  below  OSP.  Quotas 


would  be  set  for  only  those  other  non- 
depleted  stocks  known  to  yield  tuna. 

(b)  Quotas.  The  proposed  regulations 
would  set  quotas  for  individual  porpoise 
stocks  for  the  U.S.  fleet  for  1981,  and  the 
current  1980  quota  would  be  amended 
(50  CFR  216.24(d)(2)(i)(A)).  These  quotas 
would  be  based  on  the  revised 
population  estimates,  reproductive 
biology,  and  associated  OSP  criteria 
determined  at  the  1979  SOPS  Workshop 
and  represent  the  U.S.  share  of  the  total 
allowable  take  for  eight  target  species/ 
stocks  that  are  within  OSP. 

The  method  used  to  establish  the 
existing  quota  schedule  considered  the 
aggregate  total  number  of  porpoise  that 
could  be  taken  as  a  result  of 
technological  improvements  by  1980  in 
order  to  maintain  the  1972-76  average 
catch  of  yellowfin  on  porpoise.  Once  the 
aggregate  quota  was  determined, 
individual  stock  quotas  were 
apportioned  according  to  their  average 
contribution  to  porpoise  mortality  less 
the  projected  foreign  mortality  and 
allowance  for  the  depleted  eastern 
spiimer  dolphin  stock.  The  designation 
of  depletion  for  the  northern  offshore 
spotted  dolphin  stock  and  the 
prohibition  on  encircling  pure  schools  of 
northern  whitebelly  spinner  alter  the 
normal  species  composition  of  porpoise 
taken  on  yellowfin.  Therefore,  the 
method  used  to  derive  the  proposed 
quota  schedule  has  been  revised. 

The  1981  quota  schedule  considers  the 
allowable  take  for  individual  stocks 
according  to  their  population  status  and 
reproductive  ability  independent  of  their 
ability  to  sustain  the  present  level  of 
yellowfin  catch  on  porpoise.  The  method 
determines  the  total  number  of  porpoise 
that  can  be  taken  form  each  stock  with 
reasonable  assurance  that  the 
population  will  not  fall  below  the  mid¬ 
point  (72.5  percent)  of  the  range  of 
maximum  net  productivity  level  values 
determined  by  the  1979  SOPS 
Workshop.  The  maximum  net 
productivity  level  is  the  lower  boundary 
of  OSP.  The  method  also  utilizes  the 
mid-point  (2.0  percent)  of  the  range  of 
maximum  net  reproductive  rate  values 
determined  by  the  1979  SOPS  Workshop 
to  establish  a  replacement  yield.  In 
order  to  provide  a  margin  of  safety,  the 
total  allowable  take  for  U.S.  and  non- 
U.S.  vessels  is  90  percent  of  the 
replacement  yield.  The  U.S.  quota  from 
the  total  allowable  take  is  based  on  the 
proportion  of  the  estimated  U.S.  and 
non-U.S.  porpoise  mortality  for  each 
target  species/stock  in  1978.  For  stocks 
with  no  porpoise  mortality  in  1978,  the 
U.S.  quota  was  based  on  50  percent  of 
the  total  allowable  take. 

The  proposed  quota  for  1980  (16,850) 
represents  a  transition  quota  between 
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the  current  1980  schedule,  i.e.,  31,150 
total  allowable  take,  and  the  proposed 
1981  schedule  of  18,640  animals.  Using 
the  proposed  1981  quota  as  a  limit,  the 
projected  U.S.  mortality  through  June  30, 
1980,  has  been  calculated  on  a  stock  by 
stock  basis. 

The  proposed  quota  schedule  was 
selected  because  of  its  simplicity  of 
administration  and  direct  relationship  to 
the  status  of  individual  popoise  stocks. 
Consideration  was  given  to  proposing 
quotas  extending  through  the  1983 
fishing  season  to  minimize 
administrative  and  other  costs  and 
inconveniences  to  all  of  the  parties 
involved  in  the  process.  The  decision  to 
limit  the  proposed  action  to  1V4  years  is 
based  on  uncertainties  in  establishing 
quotas  for  the  period  following  1981. 
Most  of  the  porpoise  stocks  included  in 
the  proposed  quota  schedule  have  not  . 
been  fished  on  extensively  in  previous 
years,  and  it  is  anticipated  that  the 
experience  gained  through  the  proposed 
regulatory  period  will  provide  additional 
data  and  insight  on  which  to  establish 
future  quotas. 

The  agency  believes  that  the  proposed 
quotas  satisfy  the  "disadvantage”  test  of 
the  MMPA  and  prevent  the  subject,  non- 
depleted  stocks  from  falling  below  OSP 
levels.  The  quotas  insure  that  the 
interests  of  the  marine  mammals  are 
satisfied  first.  The  proposed  1980  and 
1981  quotas  also  continue  the  progress 
toward  insignificant  levels  of  porpoise 
mortality,  already  achieved  by  the 
industry  under  the  prior  regulatory 
regime. 

(c)  Accidental  take  policy.  The 
accidental  take  enforcement  policy 
would  continue  to  apply  to  all  species/ 
stocks  with  the  exception  of  the 
northern  offshore  spotted  dolphin  stock. 
The  northern  offshore  spotted  dolphin 
stock  would  be  excluded  from  the 
agency’s  accidental  take  enforcement 
policy  because  it  has  been  the  primary 
target  species  sought  by  the  tima  fleet  in 
the  capture  of  yellowfm  tuna.  Other 
porpoise  stocks  are  found  mixed  with 
the  offshore  spotted  schools  or  occur  as 
independent  “pure”  schools.  Any  taking 
of  offshore  spotted  dolphin  would  be 
considered  intentional  because  they  are 
not  known  to  occur  as  occasional 
individuals  mixed  with  olher  stocks.  The 
familiarity  of  certificate  holders  with 
this  stock  and  the  establishment  of 
geographical  stock  boundaries  are 
considered  reasonable  means  for 
avoiding  unintentional  taking.  Due  to  the 
current  prohibition  on  encircling  pure 
schools  of  any  spinner  dolphin  stocks, 
northern  whitebelly  spinners  are  taken 
legally  only  as  part  of  mixed  schools 
with  northern  offshore  spotted  dolphins. 


With  the  proposed  regulations 
prohibiting  sets  on  any  northern 
offshore  spotted  dolphins,  no  northern 
whitebelly  spinners  should  be  taken. 
Therefore,  no  quota  is  assigned  to  the 
northern  whitebelly  spinner  dolphin 
stock. 

This  action  maintains  the  original 
intent  of  the  policy  which  was  to 
recognize:  (1)  That  small  numbers  of 
non-target  species  or  less 
distinguishable  species  or  stocks  may 
occur  occasionally  in  larger  schools  of 
target  species  and  (2)  the  difficulty  of 
aborting  porpoise  sets  after  they  are 
initiated  and  prohibited  species/stocks 
are  discovered  in  the  net. 

(d)  Gear  and  procedural  regulations. 
The  gear  and  procedural  regulations 
would  remain  unchanged  during  the  new 
permit  period  with  four  exceptions:  (a) 
Reinspections  for  gear  modifications;  (b) 
prohibition  on  “sundown”  sets:  (c) 
substitution  for  the  number  of  bow 
bunches  pulled;  and  (d)  clarincation  on 
the  use  of  speedboats. 

Purse  seine  nets  and  other  gear  and 
equipment  are  subject  to  inspection  and 
examination  at  least  once  annually 
under  existing  regulations.  During  the 
fishing  year,  replacements,  repairs,  and 
modifications  may  occur  to  the  purse 
seine  net  that  can  alter  its  effectiveness. 
The  proposed  regulations  would  require 
vessel  certificate  holders  to  notify  the 
NMFS  concerning  adjustments  to  the 
purse  seine  nets  in  order  to  determine 
whether  a  reinspection  is  required. 

Porpoise  mortality  has  continued  to  be 
higher  than  average  for  sets  in  which 
backdown  occurs  after  dark.  The 
proposed  regulations  would  prohibit  the 
release  of  a  net  skiff  after  one  and  one- 
half  hours  before  sunset  to  prevent 
“sundown”  sets. 

Current  regulations  stipulate  that 
“*  *  *  exactly  three  bow  bunches  shall 
be  pulled  *  *  *  ”  It  has  been 
determined  that  clearly  marked  tie¬ 
down  points  can  be  established  on  the 
perimeter  of  the  net  in  lieu  of  the  present 
requirement  which  would  insure  that  the 
apex  of  the  purse  seine  is  adequately 
covered  by  the  porpoise  safety  panel 
during  backdown.  This  new  requirement 
would  allow  fishermen  greater 
flexibility  in  determining  the  best  net 
configuration  for  retrieving  their  nets 
and  releasing  porpoise. 

The  use  of  speedboats  is  effective  in 
preventing  canopies  and  net  collapse. 
Current  regulations  require  two  manned 
speedboats  in  the  water  and  allow 
discretion  by  the  operator  on  when 
towing  should  occur.  Compliance 
reviews  now  are  based  on  the  presence 
or  absence  of  two  manned  speedboats 
without  regard  to  whether  or  not  towing 
was  required.  The  proposed  regulations 


would  clarify  this  language  to  require 
towing  on  all  sets  involving  canopies 
and  net  collapse  by  at  least  two 
speedboats  in  the  water.  Henceforth, 
compliance  reviews  would  focus  on 
whether  or  not  towing  occurred  when 
required  and  not  on  presence  or  absence 
of  manned  speedboats.  A  limit  on  the 
number  of  speedboats  allowed  aboard 
non-certiHcated  vessels  would  be 
proposed  which  is  less  than  that  needed 
for  efficient  Hshing  on  porpoise. 

Language  in  §  216.24(f)  of  the  current 
regulations  would  be  amended  to  clarify 
the  responsibilities  of  the  vessel 
operator  coanceming:  (a)  Individual 
NMFS  observers  while  assigned  to  a 
vessel  and  (b)  the  duties  of  the  NMFS 
observer  while  on  board,  with  particular 
reference  to  processing  porpoise 
specimens.  New  language  also  would  be 
proposed  to  clarify  NMFS  observer 
responsibilities  associated  with  the 
International  Porpoise  Research 
Program  currently  under  the  auspices  of 
the  Inter- American  Tropical  Tuna 
Commission. 

Observers  on  U.S.  tuna  purse  seine 
vessel  trips  would  be  required 
throughout  the  entire  period  to:  (1) 

Collect  scientiRc  information;  (2) 
monitor  quotas  established  for  non- 
prohibited  stocks;  and  (3)  deter  setting 
on  depleted  and  other  prohibited  stocks. 

(e)  Import  Findings.  The  proposed 
regulations  would  require  the 
submission  of  additional  information 
before  the  necessary  findings  could  be 
made  to  authorize  importation  of  tuna. 
SpeciHcally,  foreign  countries  would  be 
required  to  submit  the  following 
information  by  September  1  of  each  year 
to  be  considered  for  a  Hnding  covering 
the  next  calendar  year:  (a)  A  statement 
of  specific  actions  taken  to  prohibit  their 
flag  vessels  from  setting  on  depleted 
stocks  (i.e.,  northern  offshore  spotted 
and  eastern  spinner  stocks);  (b) 
documentation  on  the  time,  place,  and 
results  of  annual  vessel  gear  and 
equipment  inspections  by  vessel  name; 
and  (c)  all  documentation  currently 
required  under  §  216.24(e)(5)(ii)  and  in 
the  proposed  regulations.  For  example, 
documentation  received  by  September  1, 
1980  would  be  considered  for  a  finding 
covering  calendar  year  1981.  In  addition, 
a  bill  of  lading,  in  addition  to  a 
Yellowfin  Tuna  Certificate  of  Origin, 
would  be  required  to  accompany  every 
foreign  shipment  of  yellowfin  tuna  into 
the  U.S. 

Required  Statements 

At  the  time  proposed  taking 
regulations  are  published,  section  103(d) 
of  the  MMPA  requires  the  concurrent 
publication  of  (a)  a  statement  of  the 
estimated  existing  levels  of  the  species 


Federal  Register  /  VoL  45,  No.  33  /  Friday,  February  15,  1980  /  Proposed  Rules 


10555 


and  population  stocks  of  the  marine 
mammals  concerned;  (b)  a  statement  of 
the  expected  impact  of  the  proposed 
regulations  on  the  optimum  sustainable 
population  (OSP)  of  such  species  or 
population  stocks;  (c)  a  statement 
describing  the  evidence  before  the 
agency  on  which  the  proposed 
regulations  are  based;  and  (d)  any 
studies  made  by  or  for  the  agency  and 
any  recommendations  made  by  or  for 
the  agency  or  the  Marine  Mammal 
Commission  which  relate  to  the 
establishment  of  such  regulations,  these 
required  statements  are  as  follows: 

(a)  Estimated  existing  population 
levels. 


Species 

Stock 

Estimat¬ 

ed 

existing 

popula¬ 

tion 

level 

Spotted 

Coastal 

183,100 

N.  Offstiore 

2,761,000 

S.  Offshore 

557,000 

Spinner 

Costal  Rica 

9,100 

Eastern 

305,400 

N.  Whitebelly 

401,300 

S.  Whiteberlly 

223,200 

Common 

N.  Tropical 

182,000 

Central  Tropical 

746,000 

S.  Tropical 

412,100 

Striped 

N.  Tropical 

44,900 

Central  Tropical 

191,300 

S.  Tropical 

338,000 

(b)  Expected  impact  on  OSP. 

Optimum  sustainable  population  (OSP) 
of  the  species  and  stocks  involved  is 
defined  as  a  population  which  falls  in  a 
range  from  the  population  level  which  is 
the  largest  supportable  within  the 
ecosystem,  to  the  population  that  results 
in  maximum  net  productivity.  (See  41  FR 
55536,  December  21, 1976).  Maximum  net 
productivity  is  the  greatest  net  annual 
increment  in  the  population  due  to 
reproduction  and  growth  less  losses  due 
to  natural  mortality.  Maximum  net 
productivity  is  interpreted  as  being  the 
lower  limit  of  the  range  of  optimum 
sustainable  population.  The  lower 
bound  of  OSP  has  been  determined  to 
be  in  the  range  of  65  percent  to  80 
percent  of  initial  imexploited 
populations.  If  a  popoulation  is  below 
the  lower  bounds  of  OSP,  it  is 
considered  to  be  depleted. 


Species  arxl  stock 

Estimated 
current 
OSP  status' 

Expected 
OSP  status 
at  dose 
of  1981  ' 

Spotted; 

Coastal . 

.  ’0.99 

’0.99 

Northern  offshore . 

‘0.45 

’0.45 

.  ’0.95 

’0.95 

Spinner; 

’019 

’0.19 

Northern  Whitebelly . . 

.  *0.73 

‘0.73 

Southern  Whitebelly..- . . 

.  ’0.89 

’0.89 

Common; 

Northern  tropical* . 

.  ’0.97 

’0.97 

.  ’0.85 

’0.85 

Southern  tropical . . 

.  ’1.00 

’1.00 

Estimated  Expected 
Species  and  stock  current  OSP  status 

OSP  status'  at  dose 
<A  1981  ■ 

Striped; 

Northern  tropical .  ’1.00  ’1.00 

Central  tropical .  ’0.99  ’0.99 

Southern  tropical .  ’1.00  ’1.00 

All  other  stocks  are  estimated  to  be  within  OSP  range. 

'These  point  estimates  are  the  ratio  of  current  stock  size 
to  the  stock's  equilibrium  unharvested  population  level.  Esti¬ 
mates  that  fall  within  65  to  80%  of  pre-exploitation  levels  are 
judged  to  be  within  OSP. 

’Within. 

’Below. 

'Eastern  Spinner  indudes  the  nor>-target  Costa  Rican 
stock. 

’The  1979  Workshop  participants  noted  the  large  starxlard 
errors  associated  with  the  ratio  estimates  and  suggested  that 
further  research  is  needed  on  the  status  of  this  stock  before 
a  final  determination  can  be  made. 

‘Baja  Neritic  arxl  N.  Tropical  are  combined  for  manage¬ 
ment  purposes  although  Bs^  Neritic  stocks  are  infrequently 
involved  in  the  fishery. 

The  1979  SOPS  Workshop  concluded 
that  the  maximum  net  productivity 
(NMP)  level  or  the  lower  bound  of  OSP 
is  between  65  and  80  percent  of  the 
“initial”  (unexploited)  population  level. 
This  represents  a  change  from  the  1976 
SOPS  Workshop  Report  which  had 
tentatively  concluded  that  the  lower 
bound  of  this  range  was  between  50  and 
70  percent.  The  1979  workshop 
recognized  that  there  has  been  a  shift  of 
scientific  opinion  based  on  Hndings  in 
recent  studies  toward  accepting  the  idea 
that  relative  net  productivity  in  large 
mammals  is  a  non-linear  function  of 
population  size.  This  shift  in  opinion 
represents  a  lessening  of  earlier 
emphasis  on  the  results  of  the 
symmetrical  logistic  curve  and  the 
dependence  on  data  for  smaller 
mammals. 

(c)  and  (d).  Evidence  and  Studies. 
These  two  statements  (3)  and  (4),  are 
combined:  The  National  Marine 
Fisheries  Service,  in  cooperation  with 
other  Federal  agencies,  private 
organizations,  and  individuals,  has 
conducted  an  extensive  research 
program  since  1973  regarding  the  status 
of  porpoise  stocks  and,  particularly,  the 
mortality  of  marine  mammals  taken 
incidental  to  yellowfin  tuna  purse  seine 
fishing.  The  purpose  of  the  research  has 
included  the  determination  of  the  extent 
of  the  mortality  incidental  to  purse  seine 
fishing,  the  status  of  the  marine  mammal 
populations,  and  the  identification  and 
implementation  of  measures  to  reduce 
mortality.  Pertinent  information 
available  to  the  National  Marine 
Fisheries  Service  has  been  published 
and  made  available  in  coimection  with 
regulatory  and  congressional  public 
hearings. 

Available  information  upon  which 
proposed  regulations  were  based  in  1974 
and  1975  was  listed  in  39  FR  9686,  March 
31, 1974:  40  FR  41531,  September  8, 1975; 
and  41  FR  45015,  October  14, 1976. 


Additional  material  was  submitted  for 
the  record  at  public  hearings  held  May 
15  and  16, 1974,  in  Seattle,  Washington; 
December  10  and  11,  in  Washington, 
D.C.;  October  24  and  25, 1975,  in  San 
Diego,  California;  November  15, 16, 17, 
18, 19, 1976  and  December  1,  2,  3, 4,  and 
22, 1976,  in  Washington,  D.C.;  and, 
November  22,  23,  24,  and  26, 1976,  in  San 
Diego,  California. 

Additional  evidence  and  the  basis  for 
the  1977  regulations  were  cited  in  the 
recommended  decisions  as  amended  by 
the  Director’s  final  decision  published  at 
42  FR  12015,  March  1, 1977. 

Available  information  upon  which  the 
present  regulations  were  based  was 
listed  in  42  FR  37214-20,  July  20, 1977, 
submitted  in  the  formal  hearing  held 
August  22-30, 1977,  in  San  Diego, 
California,  and  September  6-8, 1977 
Washington,  D.C.,  and  cited  in  the 
Administrator’s  final  decision  on 
December  23, 1977,  42  FR  64548-60. 

In  addition  to  the  records  compiled  in 
public  hearings  and  cited  above,  the 
following  scientific  documents  and 
reports  specifically  contain  the  evidence 
upon  which  the  current  proposal  is 
based; 

Alverson,  F.  G.,  1963.  The  food  of  yellowfin 
and  skipjack  in  the  eastern  tropical  Pacific 
Ocean.  Inter-Am.  Trap.  Tuna  Comm.  Bull. 
7.293-396. 

Au,  D.,  1979.  Porpoise  distribution  maps. 
Southwest  Fisheries  Center  internal  memo 
(SOPS/79/14). 

Au,  D.  et  al.,  1979.  Dolphin  distribution  and 
the  relationship  to  environmental  features 
in  the  eastern  tropical  Pacific  (SOPS/79/ 

36). 

Bennett  E.  B.  1963.  An  oceanographic  atlas  of 
the  eastern  tropical  Pacific  Ocean,  based 
on  data  from  ^stropic  Expedition. 
October-December  1955  (in  English  and 
Spanish).  Inter-Amer.  Trap.  Tuna  Comm., 
Bull.,  9(2):  31-165. 

Blackburn,  M.,  1965.  Oceanography  and  the 
ecology  of  tunas.  Oceanogr.  Mar.  Biol., 

Ann.  Rev.,  3: 299-322. 

- 1966.  Relationships  between  standing 

crops  at  three  successive  trophic  levels  in 
the  eastern  tropical  Pacific.  Pacific  Science, 
20(1):  36-59. 

- and  associates,  1962.  Tuna 

oceanography  in  the  eastern  tropical 
Pacific.  U.S.  Fish  Wildl.  Service.,  Spec.  Sci. 
Rep.  Fish.,  No.  400: 48p. 

Department  of  Commerce,  \979.l Fisheries  of 
the  United  States,  1978.  Current  Fisheries 
Statistics  No.  7800,  Washington,  D.C 
Flagg,  V.  G.,  1977.  Alternative  Management 
Plans  for  Yellowfin  Tuna  in  the  Eastern 
Tropical  Pacific,  Center  for  Marine  Studies, 
San  Diego  State  University.  49  pp. 

Fleming,  R.  H.,  1935.  Oceanographic  studies 
in  the  central  American  Pacific.  PhD. 
Dissertation,  Univ.  of  Calif.  167  p.  55 
Figs. 

Forsbergh,  E.  D.,  1963.  Some  relationships  of 
meteorological,  hydrographic,  and 
biological  variables  in  the  Gulf  of  Panama 


10556 


Federal  Register  /  Vol.  45.  No.  33  /  Friday,  February  15,  1980  /  Proposed  Rules 


(in  English  and  Spanish).  Inter-Amer.  Trap. 
Tuna  Comm.,  Bull.,  7(1):  1-109. 

- and  J.  Joseph,  1^.  Biological 

production  in  the  eastern  paciBc  Ocean  (in 
English  and  Spanish).  Ibid.,  8(9):  477-527. 

- and  W.  W.  Broenkow,  1965. 

Oceanographic  observations  from  the 
eastern  PaciHc  Ocean  collected  by  the  R/V 
Shoyo  Mam,  October  1963-March  1964  (in 
English  and  Spanish).  Ibid.,  10(2):  83-237. 
Fowler,  C.  W.,  1979.  Non-linearity  in 
population  dynamics  with  species 
reference  to  large  mammals  (SOPS/79/15). 
Holt,  R.  S.  and  J.  E.  Powers,  1979.  Abundance 
estimation  of  dolphin  stocks  involved  in 
the  Eastern  tropical  Pacific  yellowHn  tuna 
fishery  determined  from  aerial  and  ship 
survey  (SOPS/ 79/29). 
lATTC,  1979.  the  Bi-Monthly  Report  July- 
August  of  the  Inter-American  Tropical 
Tuna  Commission. 

- 1979b.  Summary  minutes  of  the  Thirty- 

seventh  Meeting. 

Joseph,  J.,  1979.  Possible  effects  of  prohibition 
of  fishing  on  porpoise  associated  with 
schools  of  porpoise  by  U.S.  vessels. 
Unpublished  manuscript. 

King,  D.,  Unpublished  manuscript. 

NMFS,  1976.  Report  of  the  Workshop  on 
Stock  Assessment  of  Porpoises  Involved  in 
the  Eastern  Tropical  Pacific  Yellowfin 
Tuna  Fishery,  ^uthwest  Fisheries  Center, 
La  Jolla,  California.  (SWFC  AR  No.  LJ-76- 
29:  also  SOPS/79/1). 

NMFS,  1976a.  Progress  of  research  on 
porpoise  mortality  incidential  to  tuna 
purse-seine  Hshing  for  Bscal  year  1976. 
Southwest  Fisheries  Center,  La  Jolla, 
California,  September  7  (SWRC  AR  No.  LJ- 
76-17). 

NMFS,  1977.  Final  Environmental  Impact 
Statement-Promulgation  of  Regulations  and 
Proposed  Issuance  of  Permits  to 
Commercial  Fishermen  Allowing  the 
Taking  of  Marine  Mammals  in  the  Course 
of  YellowBn  Tuna  Purse  Seining 
Operations  from  1978  through  1980.  NMFS, 
NOAA,  Dept,  of  Commerce,  November. 
NMFS,  1979.  Report  of  the  Status  of  Porpoise 
Stocks  Workshop,  August  27-31, 1979, 
Southwest  Fisheries  Center,  La  Jolla, 
California  120  pps.  (SWFC  AR  No.  LJ-79- 
41). 

Orbach,  M.  K.,  1977.  Hunters,  Seamen  and 
Entrepreneurs — The  Tuna  Seinermen  of 
San  Diego.  Univ.  of  California  Press,  Los 
Angeles. 

Perrin,  W.  F.,  et  al.,  1973.  Stomach  contents  of 
porpoises,  Stenella  spp.  and  yellowBn  tuna, 
Thunnus  albacares,  in  mixed-species 
aggregations.  Fish.  Bull.  71(4):  1077-1092. 
Rockland,  S.,  1978.  The  San  Diego  Tuna 
Industry  and  Its  Employment  Impact  on  the 
Local  ^onomy.  Marine  Fisheries  Review, 
Volume  40,  No.  7:5-11. 

Sverdrup,  H.  U.  et  al.,  1942.  The  Oceans, 
Prentice-Hall,  Inc.,  Englewood  Cliffs,  New 
Jersey. 

Issues  To  Be  Considered  at  the  Formal 
Hearing 

The  hearing  will  be  limited  to  the 
following  issues  and  facts.  Evidence 
relevant  to  other  issues  may  be 
submitted  at  the  hearing  subject  to  the 


rulings  of  the  presiding  officer  on  the 
relevance  and  materiality  of  such  issues. 

(a)  Estimates  of  existing  levels  of  the 
species  and  population  stocks  of  the 
marine  mammals  involved  in  purse 
seinging  yellowHn  tuna. 

(b)  The  expected  impact  of  the 
proposed  regulations  on  the  optimum 
sustainable  populations  of  the  species  or 
population  stocks  invovled. 

(c)  The  economic  feasibility  of 
implementing  the  proposed  regulations. 

(d)  The  technological  feasibility  of 
implementing  the  proposed  regulations. 

(e)  The  impact  of  implementing  the 
proposed  regulations  on  the  tuna  stocks. 

Ex  Parte  Communications 

Section  4  of  the  Government  in  the 
Sunshine  Act  (Pub.  L.  94-409),  dealing 
with  ex  parte  communications  is 
applicable  to  this  hearing.  The  following 
persons  are  those  employees  of  the 
agency  who  may  reasonably  be 
expected  to  be  involved  in  the  decision 
process  of  the  proceeding,  and  are, 
therefore,  hereby  identified  to  all 
interested  persons  outside  the  agency  in 
order  that  the  provisions  of  Section  4 
can  be  complied  with: 


Code  and  name  Title 


Doc — Philip  KkJtznick..  Secretary  of  commerce. 

A— Richard  A.  Frank...  Administrator,  NOAA. 

OA— James  P.  Walsh..  Deputy  Administrator,  NOAA. 

EE — Martin  H.  Belsky .  Director,  Office  of  Ecology  and 
Marine  Conservation,  NOAA. 

AA— George  S.  Associate  Administrator,  NOAA. 

Benton. 

GO— Eldon  V.C.  Ger<eral  Counsel,  NOAA. 

Greenberg. 

GCF— Jay  Johnson Assistant  General  Counsel— 

Rsheries,  NOAA. 

F— Terry  L  Leitzell .  Assistant  Administrator  for  Fisheries, 

NOAA. 

F— Jack  W.  Gehringer  Deputy  Assistant  Administrator  for 
Fisheries,  NOAA. 

Fx3 — Winfred  H.  Executive  Director,  NMFS. 

Meibohm. 

F/MM — William  Aron ..  Director,  Office  of  Marine  Mammals 
and  Endangered  Species,  NMFS. 
F/MM — Richard  B.  Deputy  Director,  CMce  of  Marine 

Roe.  Mammals  arrd  Endangered 

Species,  NMFS. 

F/CM— William  G.  Director,  Office  of  Resource 

Gordon.  Conservation  and  management, 

NMFS. 

F/IA— Carmen  J.  Acting  Director,  Office  of  International 

Blondin.  Fisheries  Affairs,  NMFS. 

F/SWC — Izadore  Director,  SW  Fisheries  Ctr,  NMFS. 

Barrett. 

F/SWC— John  Carr Deputy  Director,  SW  Fisheries  Ctr, 

NMFS.  . 

F/SWCI — Gary  T.  Chief,  Oceanic  Fisheries,  Resources 

Sakagawa.  Division,  SW  Fisheries  Ctr,  NMFS. 

F/SWR— Gerald  V.  Regional  Director,  Southwest  Region, 

Howard.  NMFS. 

F/SWR3 — J.  Gary  Chief,  Fisheries  Management 

Smith.  Division,  SW  Region,  NMFS. 

F/SWR34— Norman  Chief,  Tuna  Porpoiso  Management 

Mendes.  Branch,  NMFS. 

AU— Hugh  Dolan .  Administrative  Law  Judge. 


£x  parte  communications  relevant  to 
the  merits  of  the  proceeding  to  or  from 
the  above  named  persons  from  or  to  any 
interested  person  outside  the 
Department  of  Commerce  are  prohibited 
from  the  date  of  this  notice  until  the  date 
the  final  regulations  resulting  from  the 


proceeding  are  published  in  the  Federal 
Register  Section  4  provides  mechanisms 
for  enforcing  this  prohibition,  including 
(1)  the  requirement  that  an  employee 
making  or  receiving  prohibited 
communications  disclose  them  and  all 
responses  to  them  for  the  public  record 
of  the  proceeding;  and  (2)  authorization 
of  dismissal  or  other  adverse  action 
against  the  claim  of  the  party  to  the 
proceeding  who  makes  or  causes 
prohibited  communication.  "Ex  parte 
communication" means  an  oral  or 
written  communication  not  on  the  public 
record  with  respect  to  which  reasonable 
prior  notice  to  all  parties  is  not  given, 
but  it  shall  not  include  requests  of  status 
reports  on  the  matter  of  proceeding. 

Because  of  the  ex  parte 
communications  rules,  there  will  not  be 
a  special  consultation  period  for  the 
Marine  Mammal  Commission.  However, 
the  MMPA  requires  consultation  with 
the  Commission  on  any  taking 
regulations,  and  this  will  occur  by  the 
Commission  participating  as  an  active 
party  in  the  formal  hearing. 

Draft  Environmental  Impact  Statement 

On  this  same  date,  the  Environmental 
Protection  Agency  announces  the 
availability  of  a  draft  environmental 
impact  statement  concerning  the 
proposed  amendments  noted  above. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Ron  Naveen,  NOAA 
Office  of  General  Counsel,  with  the 
participation  of  the  NMFS  Office  of 
Marine  Mammals  and  Endangered 
Species,  the  NMFS  Southwest  Fisheries 
Center,  and  NMFS  Southwest  Regional 
Office. 

(Marine  Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361-1407)) 

Dated:  February  8, 1980. 

Winfred  H.  Meibohm, 

Executive  Director,  National  Marine 
Fisheries  Services. 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

The  proposed  amendments  to  50  CFR 
Part  216  are  as  follows: 

§  216.24  [Amended] 

1.  50  CFR  216.24(a]  is  redesignated  as 
50  CFR  216.24(a)(1). 

2.  50  CFR  216.24  is  amended  by  adding 
a  new  paragraph  (a)(2),  reading  as 
follows: 

(a)  *  *  * 

(2)  A  vessel  engaged  in  commercial 
fishing  operations  involving  the 
utilization  of  purse  seines  to  capture 
yellowfin  tuna  and  which  does  not 
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operate  under  a  general  permit  and 
certificates  of  inclusion  shall  not  carry 
more  than  two  speedboats. 
***** 

3.  50  CFR  216.24(c)(1)  is  revised  to 
read  as  follows: 

***** 

(c)  Certificates  of  inclusion. — (1) 
Vessel  Certificates  of  Inclusion.  The 
owner  or  managing  owner  of  a  vessel 
that  participates  in  commercial  fishing 
operations  for  which  a  general  permit  is 
required  under  this  subpart  shall  be  the 
holder  of  a  valid  vessel  certificate  of 
inclusion  under  that  general  permit. 

Such  certificates  shall  not  be 
transferable  and  shall  be  renewed 
annually.  Provide  five  (5)  days  advance 
written  notice  is  given,  a  vessel 
certificate  holder  may  surrender  his 
certificate  to  the  Regional  Office  from 
which  the  certificate  was  issued. 
However,  once  surrendered  the 
certificate  shall  not  be  returned  nor  shall 
a  new  certificate  be  issued  before  the 
end  of  the  calendar  year.  This  provision 
shall  not  apply  when  a  change  of  vessel 
ownership  occurs. 

4.  50  CFR  216.24(c)(3)  is  revised  to 
read  as  follows: 

*  *  *  *  *  * 

(c)  *  *  * 

(3)  A  vessel  certificate  issued 
pursuant  to  paragraph  (c)(1)  of  this 
section  shall  be  aboard  the  vessel  while 
it  is  engaged  in  fishing  operations  and 
the  operator’s  certificate  issued 
pursuant  to  paragraph  (c)(2)  of  this 
section  shall  be  in  the  possession  of  the 
operator  to  whom  it  was  issued. 
Certificates  shall  be  shown  upon  request 
to  an  enforcement  agent  or  other 
designated  agent  of  the  National  Marine 
Fisheries  Services.  However,  vessels 
and  operators  at  sea  on  a  fishing  trip  on 
the  expiration  date  of  their  certificate  of 
inclusion,  to  whom  or  to  which  a 
certificate  of  inclusion  for  the  next  year 


has  been  issued,  may  take  marine 
mammals  under  the  terms  of  the  new 
certificate.  The  vessel  owners  or 
operators  are  obligated  to  obtain 
physically  or  to  place  the  new  certiflcate 
aboard,  as  appropriate,  when  the  vessel 
next  returns  to  port. 
***** 

5.  50  CFR  216.24(d)(2)(i)(A)  is  revised 
to  read  as  follows: 


(2)  Encircling  gear,  purse  seining 
involving  the  intentional  taking  of 
marine  mammals — (i)  Quotas.  (A)  A 
certified  vessel  may  take  marine 
mammals  so  long  as  the  taking  is  an 
incidental  occurrence  in  the  course  of 
normal  commercial  tuna  purse  seine 
fishing  operations,  and  the  fishing 
operations  are  under  the  immediate 
direction  of  a  person  who  is  the  holder 
of  a  valid  operator’s  certificate  of 
inclusion;  except  that  a  vessel  shall  not 
encircle: 

[1)  Pure  schools  of  the  coastal  spotted 
dolphin  [Stenella  attenuata)  stock,  the 
Costa  Rican  spinner  and  the  eastern 
spinner  dolphin  [Stenella  longirostris] 
stocks,  the  northern  stock  of  offshore 
spotted  dolphin  [Stenella  attenuata),  or 
mixed  schools  including  these  stocks; 

[2)  Pure  schools  of  any  species  of 
dolphin  except  the  southern  stock  of 
offshore  spotted  dolphin  [Stenella 
attenuata),  the  striped  dolphin  [Stenella 
coeruleoalba)  species,  and  the  common 
dolphin  [Dephinus  delphis)  species;  or 

[3)  Any  other  species  or  stocks  of 
marine  mammals  that  do  not  have  an 
allowable  take  as  listed  below  or  whose 
allowable  take  has  been  exceeded.  The 
numbers  of  marine  mammals  that  may 
be  taken  by  U.S.  vessels  in  the  course  of 
commercial  fishing  operations  will  be 
limited  as  follows: 


***** 

6.  50  CFR  216.24(d)(2)(i)(C)  is  revised 
to  read  as  follows: 
***** 

(d)  *  *  * 

(2)  *  *  * 

(1)  *  *  * 

(C)  With  the  exception  of  the  northern 
offshore  spotted  dolphin  stock,  if  at  the 
time  the  net  skiff  attached  to  the  net  is 
released  from  the  vessel  at  the  start  of  a 
set,  and  species  or  stocks  that  are 
prohibited  from  being  taken  are  not 
reasonably  observable,  the  fact  that 
individuals  of  that  species  or  stock  are 
subsequently  taken  will  not  be  cause  for 
issuance  of  a  notice  of  violation 
provided  that  all  procedures  required  by 
the  applicable  regulations  have  been 
followed. 

***** 

7.  50  CFR  216.24(d)(2](i)(D)  is  revised 
to  read  as  follows: 
***** 

(1)  *  *  * 

(d)  *  *  * 

(2)  *  *  * 

(i)  *  *  * 

(D)  The  general  permit  will  be  valid 
for  a  period  ending  no  later  than  . 
December  31. 1981.  The  Assistant 
Administrator  may,  upon  receipt  of  new 
information  which  in  his  opinion  is 
sufficient  to  require  modification  of  the 
general  permit  or  regulations,  propose  to 
modify  such  after  consultation  with  the 
Marine  Mammal  Commission.  These 
modifications  shall  be  consistent  with 
and  necessary  to  carry  out  the  purposes 
of  the  Act.  Any  modifications  proposed 
by  the  Assistant  Administrator 
involving  changes  in  the  quotas  shall 
include  the  statements  required  by 
section  103(d)  of  the  Act.  Modifications 
shall  be  proposed  in  the  Federal  Register 
and  a  public  comment  period  shall  be 
allowed.  At  the  request  of  any 
interested  person  within  15  days  after 
publication  of  the  proposed  modification 
in  the  Federal  Register,  the  Assistant 
Administrator  may  hold  a  public  hearing 
to  receive  and  evaluate  evidence  in 
those  circumstances  where  he  has 
determined  it  to  be  consistent  with  and 
necessary  to  carry  out  the  purposes  of 
the  Act.  Such  request  may  be  for  a 
formal  hearing  on  the  record  before  an 
Administrative  Law  Judge.  Within  10 
days  after  receipt  of  the  request  for  a 
public  hearing,  the  Assistant 
Administrator  shall  provide  the 
requesting  party  or  parties  with  his 
decision.  If  a  request  is  denied,  the 
Assistant  Administrator  shall  state  the 
reasons  for  the  denial.  Within  10  days 
after  receipt  of  a  decision  denying  a 
request  for  a  formal  hearing,  the 
requesting  person  may  file  a  written 


Mortality 

Species/stock  management  unit  Take  Encirclement  _ 


(I960)' 

1981 

Spotted  dolphin  (southern  offshore) . 

.  3,799,000 

4^^7  000 

2,370,000 

282,000 

183,000 

365,000 

238,000 

12,000 

47,000 

195,000 

4,340 

2.110 

700 

3,210 

4,700 

2.150 

P^QQCi 

1 

Comnxin  dolphin  (southern  tropicaO 

737  000 

Striped  dolphin  (northern  tropical)’ 

16.000 

220 

960 

4,020 

250 

960 

4,020 

Stri^  dolphin  (central  tropical) 

6?  000 

striped  dolphin  (southern  tropical) . 

?60.000 

Total . 

16,850 

18,640 

'Transition  quota  represents  expected  mortality  through  Juno  30,  1980  under  1978-1960  schedule  subtracted  from  the 
proposed  1981  quota  schedule. 

*  Includes  Baja  neritic  dolphin  stock. 
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notice  of  appeal  with  the  Administrator. 
Based  upon  the  evidence  presented  in 
the  notice,  the  Administrator  shall 
render  a  decision  within  20  days  from 
receipt  of  the  notice.  In  addition,  the 
Assistant  Administrator  may  take 
emergency  action  to  modify  or  revoke 
the  general  permit  or  regulations,  which 
is  consistent  with  and  necessary  to 
carry  out  the  purposes  of  the  Act,  before 
taking  request  from  any  interested 
preson  for  a  public  hearing. 

*  t  t  h  h 

8.  .SO  CFR  21B.24(d)(2){ii)(A)  is  revised 
to  read  as  follows: 
***** 

(d)  *  *  * 

(2)  *  ‘  * 

(ii)  General  Conditions:  (A)  Marine 
mammals  incidentally  taken  shall  be 
immediately  returned  to  the 
environment  where  captured  without 
further  injury.  In  addition  to  the  specific 
porpoise  rescue  requirements 
established  in  §  216.24(d)(2],  the 
operators  of  purse  seine  vessels  shall 
take  every  possible  precaution  to  refrain 
from  causing  or  permitting  incidental 
mortality  and  serious  injury  or  marine 
mammals.  Operators  shall  not  set  on 
marine  mammals  when  conditions  of 
wind,  sea  state,  visibility,  or  the  number 
of  marine  mammals  and/or  fish  prevent 
the  effective  use  of  backdown  and  other 
required  porpoise  rescue  procedures. 
***** 

9.  50  CFR  216.24(d](2)(ii)(B)  is  revised 
to  read  as  follows: 
***** 

(d)  *  *  * 

(2)*  *  * 

(ii)  *  *  * 

(B)  Operators  may  take  such  steps  as 
are  necessary  to  protect  their  gear  or 
person  from  damage  or  personal  injury. 
However,  all  marine  mammals  taken  in 
the  course  of  commercial  fishing 
operations  shall  be  subject  to  the 
definition  of  "Incidental  catch”  in 
§  216.3  above  and  may  not  be  retained 
except  where  a  specific  permit  has  been 
obtained  authorizing  the  retention. 

10.  50  CFR  216.24(d)(2)(iii)(A)  is 
revised  to  read  as  follows: 
***** 


(iii)  Reporting  Requirements:  In 
accordance  with  §  216.24(f]  of  these 
regulations,  the  following  speciHc 
reporting  procedures  shall  be  required; 

(A)  The  vessel  certificate  holder  of 
each  certificated  vessel,  who  has  been 
notified  via  certified  letter  from  the 
National  Marine  Fisheries  Service  that 
his  vessel  is  required  to  carry  an 
observer,  shall  notify  the  field  office. 
Southwest  Region,  National  Marine 


Fisheries  Service,  San  Diego,  California, 
telephone  714-293-6540  at  least  five  (5) 
days  in  advance  of  the  vessel’s 
departure  on  a  fishing  voyage  to  allow 
for  observer  placement.  After  a  fishing 
voyage  is  initiated,  the  vessel  is 
obligated  to  carry  an  observer  until  the 
vessel  returns  to  port  and  one  of  the 
following  conditions  are  met:  (I) 
Unloads  more  than  400  tons  of  any 
species  of  tuna;  or  [2)  unloads  any 
amount  of  any  species  of  tuna 
equivalent  to  one  half  of  the  vessel’s 
carrying  capacity;  or  (J)  unloads  its  tuna 
catch  after  40  days  or  more  at  sea  from 
the  date  of  departure.  Further,  the 
Regional  Director,  Southwest  Region, 
may  consider  special  circumstances  for 
exemptions  to  this  definition,  provided 
written  requests  clearly  describing  the 
circumstances  are  received  at  least  ten 
(10)  days  prior  to  the  termination  or  the 
initiation  of  a  fishing  voyage.  A 
response  to  the  written  request  will  be 
made  by  the  Regional  Director  within 
five  (5)  days  after  receipt  of  the  request. 
A  vessel  whose  vessel  certificate  holder 
has  failed  to  comply  with  the  provisions 
of  this  section  may  not  engage  in  fishing 
operations  for  which  a  general  permit  is 
required. 

***** 

11.  50  CFR  216.24(d)(2)(iii)(B)  is 
revised  to  read  as  follows; 
***** 

(d)  *  *  * 

(2)  *  *  *  . 

(iii)  *  *  * 

(B)  Masters  of  all  certificated  vessels 
carrying  National  Marine  Fisheries 
Service  observers  shall  allow  observers 
to  report,  in  coded  form,  information  by 
radio  concerning  the  accumulated  take 
of  marine  mammals  and  other  observer 
collected  data  at  such  times  as  specified 
by  the  Regional  Director,  Southwest 
Region.  Individual  vessel  names  and 
coded  information  reported  by  radio  by 
the  National  Marine  Fisheries  Service 
observers  shall  remain  confidential 
unless  their  release  is  authorized  in 
writing  by  the  operator  of  the  vessel. 
***** 

50  CFR  216.24(d)(2)(iv)(A)  is  revised  to 
read  as  follows: 

***** 

(d)  *  *  * 

(2)  *  *  * 

(iv)  *  *  * 

(A)  Porpoise  Safety  Panel-Class  I  and 
II  Vessels:  For  Class  I  purse  seiners  (400 
short  tons  carrying  capacity  or  less)  and 
for  Class  II  purse  seiners  (greater  than 
400  short  tons  carrying  capacity,  built 
before  1961),  the  porpoise  safety  panel 
shall  be  a  minimum  of  100  fathoms  in 
length  (as  measured  before  installation], 
except  that  the  minimum  length  of  the 


panel  in  nets  deeper  than  10  strips  shall 
be  determined  at  a  ratio  of  10  fathoms  in 
length  for  each  strip  that  the  net  is  deep. 
It  shall  be  installed  beginning  75  to  100 
fathoms  from  the  bow  ortza,  and  shall 
extend  toward  the  stern  of  the  net 
protecting  the  perimeter  of  the 
backdown  area.  The  perimeter  of  the 
backdown  area  is  the  length  of  corkline 
which  begins  at  the  outboard  end  of  the 
last  bow  bunch  pulled  and  continues  to 
at  least  two-thirds  the  distance  from  the 
backdown  channel  apex  to  the  stern 
tiedown  point.  The  porpoise  safety 
panel  shall  consist  of  small  mesh 
webbing  not  to  exceed  iVi"  stretch 
mesh,  extending  from  the  corkline 
downward  to  a  minimum  depth 
equivalent  to  one  strip  of  100  meshes  of 
4V4’’  stretch  mesh  webbing. 
***** 

13.  50  CFR  216.24(d)(2)(iv)(B)  is 
revised  to  read  as  follows: 
***** 

(d)  *  *  * 

(2)  *  *  * 

(iv)  *  *  * 

(B)  Porpoise  Safety  Panel-Class  III 
Vessels:  For  Class  III  purse  seiners 
(greater  than  400  short  tons  carrying 
capacity,  built  after  1960],  the  porpoise 
safety  panel  shall  be  a  minimum  of  180 
fathoms  in  length  (as  measured  before 
installation).  It  shall  be  installed 
beginning  60  to  100  fathoms  from  the 
bow  ortza  and  shall  extend  toward  the 
stern  of  the  net  protecting  the  perimeter 
of  the  backdown  area.  The  perimeter  of 
the  backdown  area  is  the  length  of 
corkline  which  begins  at  the  outboard 
end  of  the  last  bowbunch  pulled  and 
continues  to  at  least  two-thirds  the 
distance  from  the  backdown  channel 
apex  to  the  stern  tiedown  point.  The 
porpoise  safety  panel  shall  consist  of 
small  mesh  webbing  not  to  exceed  iy4'' 
stretch  mesh  extending  downward  from 
the  corkline  and  the  base  of  the  porpoise 
apron  to  a  minimum  depth  equivalent  to 
two  strips  of  100  meshes  of  4V4"  stretch 
mesh  webbing. 

***** 

14.  50  CFR  216.24(d)(2)(iv)(D)  is  1 
revised  to  read  as  follows: 
***** 

(d)  *  *  * 

(2)  *  *  * 

(iv)*  *  * 

(D)  Porpoise  Apron  Approval;  ’The 
porpoise  apron  shall  be  installed  under 
the  supervision  of  a  National  Marine 
Fisheries  Service  designated 
representative:  A  trail  set(s)  shall  be 
conducted  under  supervision  of  a 
National  Marine  Fisheries  Service 
designated  representative  after 
installation  of  the  porpoise  apron  to 
insure  proper  installation  and  operation 
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of  the  apron.  During  the  trial  set(s),  the 
stem  tiedown  point  and  outboard  bow 
bunchline  mark  shall  be  determined  and 
permanently  marked  so  as  to  be  clearly 
visible  from  the  vessel.  Each  time  a 
super  apron  is  reinstalled  after  removal 
from  a  net  or  the  net  depth  is  altered, 
another  trial  set(s)  must  be  made  for 
proper  apron  alignment  and  adjustment. 
The  vessel  certificate  holder  shall 
provide  at  least  flve  (5)  days  advance 
notification  to  the  field  office.  Southwest 
Region,  National  Marine  Fisheries 
Service,  1140  North  Harbor  Drive,  Room 
7,  San  Diego,  California  92101,  telephone 
714-293-6540,  of  the  time  and  place  of 
installation  of  the  porpoise  apron 
system.  The  certificate  of  inclusion  for 
any  vessel  whose  certificate  holder  has 
failed  to  notify  the  National  Marine 
Fisheries  Service  of  the  date  of 
installation,  shall  be  invalid  until 
completion  of  the  apron  inspection  and 
trial  set(s). 

***** 

15.  50  CFR  216.24(d)(2)(v]  is  revised  to 
read  as  follows: 

***** 

(d)  *  *  * 

(2)  *  *  * 

(v)  Vessel  Inspection:  (A)  Annual:  at 
least  once  during  each  calendar  year, 
purse  seine  nets  and  other  gear  and 
equipment  required  by  these  regulations 
shall  be  made  available  for  inspection 
by  an  authorized  National  Marine 
Fisheries  Service  inspector  as  specified 
by  the  Regional  Director,  Southwest 
Region. 

(B)  Reinspection:  Purse  seine  nets  and 
other  gear  and  equipment  required  by 
these  regulations  shall  be  made 
available  for  reinspection  by  an 
authorized  National  Marine  Fisheries 
Service  inspector  as  specified  by  the 
Regional  Director,  Southwest  Region. 

The  vessel  certificate  holder  shall  notify 
the  Fleet  Assistance  Section,  Sou^west 
Region,  National  Marine  Fisheries 
Service,  1140  N.  Harbor  Dr.,  Room  7,  San 
Diego,  CA  92101,  telephone  714-293- 
6540  of  any  net  modification  at  least  five 
(5)  days  prior  to  departure  of  the  vessel 
on  its  next  scheduled  trip  in  order  to 
determine  whether  a  reinspection  or 
trial  set  would  be  required. 

(C)  Failure  to  Pass  Inspection:  A 
certificate  of  inclusion  for  a  vessel  with 
gear  which  is  not  in  compliance  with 
these  regulations  or  maintained  in  a 
functional  and  seaworthy  condition, 
shall  be  invalid  until  such  deficiencies  in 
gear  or  conditions  are  corrected  and 
approved  by  an  authorized  National 
Marine  Fisheries  Service  inspector. 
**.»*** 


16.  50  CFR  216.24(d]{2](vi]  is  revised  to 
read  as  follows: 

***** 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Operator  Training  Requirements. 
All  operators  shall  maintain  proficiency 
sufficient  to  perform  the  procedures 
required  herein,  and  must  attend  and 
satisfactorily  complete  a  formal  training 
session  conducted  under  the  auspices  of 
the  National  Marine  Fisheries  Service  in 
order  to  obtain  their  certificate  of 
inclusion.  At  the  training  session  an 
attendee  shall  be  instructed  concerning 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  the  regulations  * 
promulgated  pursuant  to  the  Act,  and 
the  fishing  gear  and  techniques  which 
are  required  or  will  contribute  to 
reducing  serious  injury  and  mortality  of 
porpoise  incidential  to  purse  seining  for 
tuna.  Operators  who  have  received  a 
written  certificate  of  satisfactory 
completion  of  training  and  who  possess 
a  current  or  previous  calendar  year 
certificate  of  inclusion  will  not  be 
required  to  attend  additional  formal 
training  sessions  unless  there  are 
substantial  changes  in  the  Act,  the 
regulations,  or  the  required  fishing  gear 
and  techniques.  Additional  training  may 
be  required  for  any  operator  who  is 
found  by  the  Regional  Director, 
Southwest  Region,  to  lack  proficiency  in 
the  procedures  required. 
***** 

17.  50  CFR  216.24(d)(2)(vii)  is  revised 
to  read  as  follows: 

***** 

(d)  *  *  * 

(2)  *  *  * 

(vii)  Marine  Mammal  Release 
Requirements:  All  operators  shall  use 
the  following  procedures  diuing  all  sets 
involving  the  incidential  taking  of 
marine  mammals  in  association  with  the 
captiu-e  and  landing  of  tuna. 

(A)  Use  of  Speedboats:  On  every  set 
involving  marine  mammals,  two 
speedboats  equipped  for  towing  shall  be 
in  the  water  and  ready  for  use  until 
backdown  commences.  To  prevent 
marine  mammal  entrapment,  speedboats 
shall  tow  on  bunchlines  whenever  net 
collapse  begins  or  on  the  corkline  if 
canopies  of  loose  webbing  form. 

(B)  Backdown  Procedure:  Backdown 
shall  be  performed  following  a  purse 
seine  set  in  which  marine  mammals  are 
captured  in  the  course  of  catching  and 
landing  tuna,  and  shall  be  continued 
until  it  is  no  longer  possible  to  remove 
live  marine  mammals  from  the  net  by 
this  procedure.  Thereafter,  other  release 
procedures  required  shall  be  continued 
until  all  live  animals  have  been  released 
from  the  net. 


(C)  Hand  Rescue:  During  backdown,  a 
minimum  of  two  rescuers  shall  aid  with 
the  release  of  marine  mammals.  If  live 
marine  mammals  remain  in  the  net  after 
backdown,  a  minimum  of  two  rescuers 
shall  hand  release  them. 

(D)  Prohibited  Use  of  Sharp  of  Pointed 
Instrument:  The  use  of  a  sharp  or 
pointed  instrument  to  remove  any 
marine  mammal  from  the  net  is 
prohibited. 

(E)  Use  of  Rubber  Raft,  Facemask,  and 
Snorkel:  A  rubber  raft  suitable  as  a 
propoise  observation  and  rescue 
platform,  shall  be  launched  inside  the 
net  near  the  time  of  tying  down  for  the 
backed  maneuver  and  shall  be  used  by  a 
crewman  to  assist  the  other  rescuerfs]  in 
disentangling  and  releasing  live  marine 
mammals  from  the  net.  The  crewman  in 
the  raft  shall  use  the  facemask  and 
snorkel  to  determine  whether  all  live 
marine  mammals  are  out  of  the  net  and 
make  every  effort  to  remove  them  before 
backdown  is  terminated.  Taking  into 
consideration  the  safety  of  all  personnel, 
all  live  marine  mammals  that  remain  in 
the  net  after  backdown  shall  be  herded 
to  areas  where  they  can  be  easily 
released. 

(F)  Prohibited  Brailing  of  Live  Marine 
Manunal:  All  release  procedures  shall 
continue  until  all  live  marine  mammals 
are  removed  from  the  net  prior  to 
initiating  brailing  operation.  Brailing  live 
marine  mammals  from  the  net  is 
prohibited. 

(G)  Prohibited  Setting  at  Sundown:  On 
every  set  involving  marine  mammals, 
the  net  skifi  shall  be  released  at  least 
one  and  one-half  hours  before  sunset; 
release  of  the  net  skiff  after  this  time  is 
prohibited. 

(H)  Use  of  Lights:  If  the  backdown 
maneuver  or  o^er  required  release 
procedures  continue  past  one-half  hour 
after  sunset,  lights  shall  be  used  to 
insure  that  release  procedures  are 
properly  performed  and  that  all  live 
marine  mammals  are  removed  from  the 
net.  Floodlights  shall  be  used  to  attract 
fish  toward  the  main  vessef.  A  spotlight 
shall  by  intermittently  used  to  illuminate 
the  backdown  channel  and  apex  until  all 
live  marine  mammals  are  removed  fi^m 
the  net. 

***** 

18.  50  CFR  216.24(d](2](vii]  Penalties  is 
corrected  by  redesignating  it  as  50  CFR 
216.24(d)(2)(viii). 

19.  The  first  sentence  and  introductory 
clause  of  the  second  sentence  of  50  CFR 
216.24(e](3]  is  amended  to  read  as 
follows: 


(3]  Salmon,  Halibut,  and  Pilchards 
from  South  Africa.  All  fish  and 
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categories  of  fish  listed  in  paragraph 
(e)(2)(i)  of  this  section  shall  be  denied 
entry  into  the  United  States  unless 
accompanied  by  a  separate  Fisheries 
Certificate  of  Origin  (Standard  Form 
369-1]  and  a  bill  of  lading  from  each 
country  whose  flag  vessels  caught  fish 
involved  in  the  importation.  The 
Fisheries  Certificate  of  Origin  should 
include  the  following  information: 
***** 

20.  50  CFR  216.24{e)(4)(i)(A)  throug’- 
the  introductory  clause  of  (H)  is 
amended  to  read  as  follows: 
***** 

(e)  *  *  * 

(4)  Yellowfin  tuna;  All  shipments  of 
fish  and  products  listed  paragraph 
(e]{2)(ii)  of  this  section,  from  any  nation, 
shall  not  be  entered  into  the  United 
States  for  consumption  or  withdrawn 
from  warehouse  for  consumption  unless 
a  finding  has  been  made  pursuant  to 
paragraph  (e)(5](i}  of  this  section,  and 
unless  accompained  by  the  following 
documentation:  (i)  A  separate  Yellowfin 
Tuna  Certificate  of  Origin  (Standard 
Form  370-1)  and  a  bill  of  lading  from 
each  country  whose  flag  vessels  caught 
yellowfin  tuna  involved  in  the 
importation.  The  Yellowfin  Tuna 
CertiHcate  or  Origin  must  include  the 
following  information:  (A)  Country  of 
origin  of  the  fishing  vessel(s)  involved; 
(B)  Exporter  (name  and  address);  (C) 
Consignee  (name  and  address);  (D) 
Identity  and  quantity  of  the  yellowfin 
tuna  to  be  imported,  listed  by  U.S.  Tariff 
Schedule  Number;  (E)  Name  of  vessel(s) 
which  caught  the  yellowfin  tuna;  (F) 
Fishing  method  used  (i.e.,  purse  seine, 
longline,  pole  and  line,  etc.);  (G)  Other 
documentation  as  may  be  required  by 
the  Assistant  Administrator,  subsequent 
to  granting  a  finding  in  paragraph  (e)(5) 
of  this  section;  (H)  Must  be  signed  by 
either  a  responsible  government  official 
of  the  country  whose  flag  vessel  caught 
the  fish  or  the  vessel  master,  below  the 
following  certification  statements: 
***** 

21.  50  CFR  216.24(e)(5)(ii)  (AHE)  is 
revised  to  read  as  follows: 
***** 


(ii)  Countries  of  origin  desiring  to 
obtain  a  finding  which  will  allow  the 
importation  of  products  listed  in 
paragraph  (e)(2)(ii)  of  this  section  must 
submit,  by  appropriate  government 
official,  to  the  Assistant  Administrator 
for  Fisheries,  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce,  Washington, 
D.C.  20235,  the  following  information  by 
September  1  preceding  the  calendar 


year  for  which  a  finding  is  requested: 

(A)  A  statement  of  the  quantity  and  type 
(identified  by  tariff  schedule  numbers 
listed  in  paragraph  (e](2](ii)  of  this 
section)  of  fish  or  fish  products  expected 
to  be  imported  into  the  U.S.;  (B)  A 
detailed  description  of  the  fishing 
technology  and  procedures  utilized  in 
tuna  purse  seine  fishing  to  protect 
marine  mammals  so  that  a 
determination  of  conformance  with 
§  216.24(d)(2]  of  these  regulations  can  be 
made,  or  the  effectiveness  of  any  other 
equivalent  technology  or  procedures  can 
be  assessed;  (C)  A  statement  of  the 
number  of  marine  mammals  killed  or 
seriously  injured  (by  species]  incidental 
to  the  yellowfin  tuna  purse  seine 
operations  on  porpoise  for  the  previous 
year,  and  the  manner  in  which  the 
information  was  obtained  (logbooks, 
observers,  interviews,  or  other 
procedures);  (D)  A  statement  of  the 
number  of  marine  mammals  which  will 
be  allowed  to  be  killed  or  seriously 
injured  annually,  incidental  to  yellowfin 
tuna  purse  seine  operations;  (E)  A 
statement  of  the  procedures  to  by 
required,  including  quotas  and  other 
controls,  which  will  meet  the  U.S, 
requirements  to  limit  the  level  of 
mortality  with  speciflc  reference  to  any 
species  or  stock  designated  as  depleted. 
***** 

22.  50  CFR  216.24(f)(3)  is  redesignated 
as  50  CFR  216.24(f)(4). 

23.  50  CFR  216.24(f)  is  amended  by 
adding  a  new  paragraph  (3),  reading  as 
follows; 

***** 

(f)*  *  * 

(3)  Marine  mammals  killed  during 
fishing  operations  which  are  accessible 
to  crewmen  and  requested  from  the 
certificate  holder  or  master  by  the 
abserver  shall  be  brought  aboard  the 
vessel  and  retained  for  biological 
processing,  until  released  by  the 
observer  for  return  to  the  ocean.  Whole 
marine  mammals  designated  as 
biological  specimens  by  the  observer 
shall  be  retained  in  cold  storage  aboard 
the  vessel  until  retrieved  by  authorized 
personnel  of  the  National  Marine 
Fisheries  Service  when  the  vessel 
returns  to  port  for  unloading 
***** 

24.  50  CFR  216.24(f)  is  amended  by 
adding  a  new  paragraph  (5),  reading  as 
follows: 

***** 

(f)  *  *  *  • 

(5)  It  is  unlawful  for  any  person  to 
forcibly  assault,  impede,  intimidate, 
interfere  with,  influence  or  attempt  to 
influence  an  observer  placed  aboard  a 
vessel. 


Appendix  [Revised] 

25.  50  CFR  Part  216,  Apendix,  is 
revised  to  read  as  follows: 

Appendix 

1.  Basis  and  purpose,  (a)  Sections  101(a)(2) 
and  103(e)  of  the  Marine  Mammal  Protection 
Act.  16  U.S.C.  1371(a)(2)  and  1373(e).  and 
these  regulations,  including  50  CFR 
216.24(d)(2)(i)(D).  authorize  the  amendment  of 
regulations  governing  the  taking  of  marine 
mammals  incidental  to  commercial  Hshing 
operations. 

(b)  The  purpose  of  these  regulations  is  to 
establish  rules  of  practice  and  procedure  for 
proceedings  to  commence  on  or  about  March 
17. 1980  concerning  the  amendment  of 
existing  regulations  and  quotas  regarding  the 
taking  of  marine  mammals  incidental  to 
commercial  Ashing  operations  and 
regulations  and  quotas  that  may  be  necessary 
when  the  existing  regulations  and  quotas 
expire. 

2.  Definitions.  DeAnitions  shall  be  the  same 
as  in  50  CFR  216.3  except  as  follows: 

(a)  “Party”  means  for  purposes  of  these 
regulations: 

(1)  The  Assistant  Administrator  or  his 
representative; 

(2)  The  Marine  Mammal  Commission  or  its 
representative; 

(3)  A  person  who  has.  pursuant  to 
paragraph  5.  notiAed  the  Assistant 
Administrator  by  February  25. 1980  of  his  or 
her  intent  to  participate  in  the  hearing. 

(b)  “Active  Party”  means  a  party  who 
intends  to  introduce  signiAcant  evidence  at 
the  hearing  or  who  intends  to  cross-examine 
a  number  of  witnesses. 

(c) (1)  “Witness"  means,  for  the  purposes  of 
these  regulations,  any  expert  or  other  person 
who  delivers  testimonial  evidence,  or  who 
identities  real  or  documentary  evidence 
under  paragraphs  11  (d)  and  (e).  A  person 
may  be  both  a  party  and  a  witness. 

(2)  “Expert”  means  one  possessing 
knowledge  not  acquired  by  ordinary  persons, 
with  reference  to  a  particular  subject. 

(d)  “Assistant  Administrator”  means,  for 
the  purposes  of  these  regulations,  the 
Assistant  Administrator  for  Fisheries. 

National  Oceanic  and  Atmospheric 
Administration. 

3.  Scope  of  regulations.  These  procedural 
regulations  govern  the  practice  and 
procedure  in  hearings  described  in  paragraph 
1(b).  These  hearings  will  be  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  of  the 
Administrative  Procedure  Act.  They  shall  be 
construed  to  secure  the  just,  speedy,  and 
inexpensive  determination  of  issues  raised 
with  respect  to  amending  the  regulations 
governing  the  taking  of  marine  mammals 
incidental  to  commercial  Ashing  operations 
and  developing  new  regulations  for  this 
purpose,  with  full  protection  for  the  rights  of 
all  persons  affected  thereby. 

4.  Notice  of  hearing,  (a)  A  notice  of  hearing 
on  any  proposed  regulations  on  the  taking  of 
marine  mammals  incidental  to  commercial 
fishing  operations  shall  be  published  in  the 
Federal  Register. 

(b)  The  notice  shall  state: 

(1)  The  intention  to  propose  amendments  to 
the  regulations  governing  the  taking  of 
porpoise  incidental  to  commercial  Ashing 
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operations  in  the  eastern  tropical  PaciHc 
Ocean; 

(2)  The  nature  of  the  hearing; 

(3)  The  place  and  date  of  the  hearing.  The 
date  shall  not  be  less  than  thirty  (30)  days 
after  publication  of  notice  of  the  hearing; 

(4)  The  legal  authority  under  which  the 
hearing  will  be  held; 

(5)  The  proposed  regulations; 

(6)  A  summary  of  the  statement  and  studies 
described  in  section  103(d)(l)-(4)  of  the  Act. 

(7)  Issues  of  fact  which  may  be  involved  in 
tlie  hearing,  together  with  the  express 
statement  that  the  hearing  will  not 
necessarily  be  limited  to  these  issues  and 
that  evidence  relevant  to  other  issues  may  be 
submitted  at  the  hearing,  subject  to  rulings  of 
the  presiding  officer  on  the  relevance  and 
materiality  of  such  issues; 

(8)  The  date  of  publication  of  any  draft 
environmental  impact  statement,  and  the 
place  where  the  draft  and  comments  thereon 
may  be  viewed  and  copied; 

(9)  Any  written  advice  received  from  the 
Marine  Mammal  Commission; 

(10)  The  place  where  records  and 
documents  submitted  prior  to  the  hearing  will 
be  kept  for  public  inspection; 

(11)  A  list  of  employees  of  the  United 
States  who  will  or  may  reasonably  be 
expected  to  be  involved  in  the  decisional 
process  on  the  regulations,  including  the 
Assistant  Administrator,  to  whom  and  by 
whom  ex  parte  communications  relevant  to 
the  merits  of  the  proceeding  by  or  to  parties 
to  the  proceeding  are  prohibited  under  the 
provisions  of  section  4  of  the  Government  in 
the  Sunshine  Act  of  1976,  Pub.  L  94-409; 

(12)  The  final  date  for  Hling  with  the 
Assistant  Administrator  a  notice  of  intent  to 
participate  in  the  hearing  pursuant  to 
paragraph  5; 

(13)  The  document  number  assigned  to  the 
case  which  shall  be  used  in  all  subsequent 
proceedings; 

(14)  The  name  of  the  presiding  officer, 

(15)  The  final  date  for  submission  of  direct 
expert  testimony. 

5.  Notification  by  interested  persons.  Any 
person  desiring  to  participate  as  a  party  shall 
notify  the  Assistant  Administrator  by 
certiHed  mail  on  or  before  Monday,  February 
25. 1980,  at  the  address  listed  in  paragraph  8. 
Persons  who  fail  to  notify  the  Assistant 
Administrator  shall  be  deemed  to  have 
waived  their  right  to  participate  in  any  part  of 
the  proceeding. 

6.  Presiding  officer,  (a)  The  Assistant 
Administrator  shall  designate  a  presiding 
officer  pursuant  to  5  U.S.C.  3105.  No 
individual  who  has  any  conflict  of  interest, 
Hnancial  or  otherwise,  shall  serve  as 
presiding  officer  in  such  proceeding. 

(b)  The  presiding  officer,  in  any  proceeding 
under  this  subpart,  shall  have  power  to: 

(1)  Adjourn  the  hearing,  but  not  to  change 
the  time  and  place  of  the  hearing  specified  in 
the  notice  of  hearing  without  the  consent  of 
all  active  parties; 

(2)  Rule  upon  motions,  requests,  and 
admissibility  of  real,  documentary,  and 
testimonial  evidence; 

(3)  Administer  oaths  and  affirmations, 
question  witnesses,  and  direct  witnesses  to 
testify; 

(4)  Modify  or  waive  any  rule  or  time  period 
with  consent  of  all  active  parties; 


(5)  Receive  evidence  and  exhibits;  written 
arguments,  comments,  and  briefs;  hear  oral 
argument  if  necessary;  and,  hold  a  pre- 
hearing  conference; 

(6)  Render  a  recommended  decision  and 
certify  the  record  of  the  proceeding  to  the 
Assistant  Administrator, 

(7)  Do  all  acts  and  take  all  measures, 
including  regulation  of  media  coverage,  for 
the  maintenance  of  order  at  and  the  efficient 
conduct  of  the  proceeding. 

(c)  The  presiding  officer  shall  make  every 
effort  to  conduct  the  hearing  in  a  fashion 
which  permits  the  Administrator  of  NOAA  to 
render  his  final  decision  by  July  1, 1980;  or,  if 
this  deadline  cannot  be  met,  by  July  15, 1980. 

(d)  In  case  of  the  absence  of  the  original 
presiding  officer  or  his  inability  to  act,  the 
power  and  duties  to  be  performed  by  the 
original  presiding  officer  under  this  part  in 
connection  with  a  proceeding  may,  without 
abatement  of  the  proceeding,  be  assigned  to 
any  other  presiding  officer  as  ordered  by  the 
Assistant  Administrator. 

(d)  The  presiding  officer  may  upon  his  own 
motion  withdraw  as  presiding  officer  in  a 
proceeding  if  he  deems  himself  to  be 
disqualihed. 

(e)  A  presiding  officer  may  be  requested  to 
withdraw  at  any  time  by  a  party  prior  to  the 
recommended  decision.  Upon  the  filing  in 
good  faith  of  a  timely  and  sufficient  affidavit 
alleging  the  presiding  officer’s  personal  bias, 
malice,  conflict  of  interest,  or  other  basis 
which  might  result  in  prejudice  to  a  party,  the 
hearing  shall  recess.  'The  Assistant 
Administrator  shall  immediately  determine 
the  matter  as  a  part  of  the  record  and 
decision  in  the  proceeding,  after  making  such 
investigation  or  holding  such  hearings,  or 
both,  as  he  may  deem  appropriate. 

7.  Submission  of  evidence  before  the  start 
of  the  hearing,  (a)  All  direct  testimony  of 
experts,  including  accompanying  exhibits, 
must  be  submitted  to  the  presiding  officer 
and  all  parties  in  writing  no  later  than  Friday, 
March  14, 1980.  Eight  (8)  copies  of  such  direct 
expert  testimony  shall  be  submitted  to  the 
presiding  officer  and  the  Assistant 
Administrator  at  the  address  listed  in 
paragraph  8  and  one  (1)  copy  shall  be 
submittefl  to  all  other  parties.  Such  testimony 
need  not  be  in  affidavit  form.  Direct 
testimony  by  other  witnesses  and  real  and 
documentary  evidence  is  encouraged,  but  is 
not  required,  to  be  submitted  before  the  start 
of  the  hearing. 

(b)  The  direct  testimony  submitted  shall 
contain; 

(1)  A  concise  statement  of  the  witness' 
interest  in  the  proceeding  and  his/her 
position  regarding  the  issues  presented.  If  the 
direct  testimony  is  presented  by  a  witness 
who  is  not  a  party,  the  witness  shall  state 
his/her  relationship  to  the  party; 

(2)  Facts  that  are  relevant  and  material. 

(c)  No  objections  or  motions  concerning  the 
relevance  of  evidence  submitted  prior  to  the 
hearing  or  the  materiality  of  the  issue  to 
which  it  relates  shall  be  entertained  by  the 
presiding  officer  before  such  evidence  is 
introduced  into  the  record  at  the  hearing. 

8.  Mailing  address.  All  evidence  shall  be 
addressed  to  the  Presiding  Officer,  MMPAH 
1980-1,  c/o  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries, 


National  Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce,  Washington,  D.C.  20235.  Each 
item  of  real  or  documentary  evidence  and  all 
written  direct  testimony  shall  be  clearly 
marked  with  the  document  number  of  the 
proceedings. 

9.  Inspection  and  copying  of  evidence  and 
other  documents  forming  part  of  the  record  of 
the  hearing.  Any  evidence  submitted  by  the 
parties  at  any  point  in  a  proceeding  under 
these  regulations  may  be  inspected  and,  to 
the  extent  feasible,  copied  at  such  times  and 
places  as  the  presiding  officer  may  designate. 
Other  documents  forming  part  of  the  record 
of  the  proceeding  shall  be  made  available  for 
inspection  and  copying  on  the  same  basis. 
Any  such  documents  not  in  the  custody  of  the 
presiding  officer  may  be  inspected  and 
copied  in  Room  412A,  National  Marine 
Fisheries  Service,  Page  Building  No.  2,  3300 
Whitehaven  Street,  NW.,  Washington,  D.C. 

10.  Ex  parte  communications.  The 
provisions  of  section  4  of  the  Government  in 
the  Sunshine  Act  of  1976,  Pub.  L.  94-409,  shall 
be  adhered  to  in  any  proceeding  conducted 
under  these  regulations. 

11.  Conduct  of  the  hearing,  (a)  The  hearing 
shall  be  held  at  the  time  and  place  fixed  in 
the  notice  of  hearing,  unless  ^e  presiding 
officer,  with  the  consent  of  all  active  parties, 
changes  the  time  or  place.  If  a  change  occurs, 
the  presiding  officer  shall  publish  the  change 
in  the  Federal  Register  and  shall 
expeditiously  notify  all  parties  by  telephone 
or  by  mail.  If  the  change  in  time  or  place  of 
hearing  is  made  less  than  five  (5)  days  before 
the  date  previously  fixed  for  the  hearing,  the 
presiding  officer  shall  also  aimounce  the 
change  at  the  time  and  place  previously  fixed 
for  the  hearing. 

(b)  At  the  commencement  of  the  hearing, 
the  presiding  officer  shall  introduce  into  the 
record:  (1)  The  notice  of  hearing  and  the 
proposed  regulations  as  published  in  the 
Federal  Register, 

(2)  All  subsequent  notices  pertaining  to  the 
proceeding  published  in  the  Federal  Register; 

(3)  The  draft  environmental  impact 
statement,  any  comments  thereon,  and  any 
agency  responses  to  the  comments.  If 
additional  comments  and  agency  responses 
are  made  at  any  later  point  in  the  proceeding, 
they  shall  be  introduced  into  the  record  after 
notice  to  all  parties  by  the  presiding  officer 
until  he  certifies  the  record  to  the  Assistant 
Administrator,  and  thereafter  by  the 
Assistant  Administrator, 

(4)  A  list  of  all  parties; 

(c)  Each  party  shall  have  the  opportunity  to 
introduce  evidence  into  the  record  at  the 
hearing  in  the  order  determined  by  the 
presiding  officer,  but  the  Assistant 
Administrator  shall  introduce  his  evidence 
before  any  other  party. 

(d) (1)  Testimonial  evidence  of  experts  shall 
be  presented  through  their  written  statements 
after  such  experts  are  placed  under  oath. 

Such  direct  testimony  shall  not  be  read  into 
evidence  but  shall  become  a  part  of  the 
record  subject  to  exclusion  of  irrelevant  and 
immaterial  parts  thereof.  The  presiding 
officer,  in  his  discretion,  may  allow  a  limited 
period  for  oral  statements  on  direct  evidence 
to  explain  parts  of  an  expert’s  written 
statement. 
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(2)  Testimonial  evidence  of  lay  witnesses 
may  be  presented  either  by  written  or  oral 
statements.  The  presiding  officer  may,  in  his 
discretion,  limit  the  lengUi  of  such  testimony. 

(3)  The  presiding  officer  may  directly 
examine  a  witness  under  oath,  and  may 
propound  to  the  witness  questions  submitted 
by  parties  other  than  the  party  that  called  the 
witness  which  he  determines  to  be  suitable 
for  direct  examination. 

(e)  Real  and  documentary  evidence  shall 
be  admitted  into  the  record  only  if  the  party 
introducing  it  or  another  person  called  by  the 
party  as  a  witness  identiffes  such  evidence, 
the  issue  to  which  it  relates,  the  introducing 
party’s  position  regarding  that  issue,  and  the 
manner  in  which  the  evidence  support  that 
position.  This  identiffcation  shall  be  made 
under  oath,  and  shall  be  required  whether  or 
not  such  real  or  documentary  evidence  was 
submitted  to  the  presiding  officer  prior  to  the 
hearing  imder  paragraph  7. 

(f)  Any  witness  who  introduces  testimonial 
evidence  or  identifies  real  or  documentary 
evidence  shall:  (1)  State  his  or  her  name, 
address,  and  occupation; 

(2)  State  qualifications  for  delivering  or 
identifying  such  evidence.  If  an  expert,  the 
witness  shall  briefly  state  the  scientiffc  or 
technical  training  by  which  he  or  she 
qualiffes  as  an  expert; 

(3)  Submit  to  appropriate  cross- 
examination  in  accordance  with 
subparagraph  (g). 

(g)  Each  party  shall  have  the  opportunity, 
in  the  order  determined  by  the  presiding 
officer,  to  cross-examine  any  witness  by 
whom  another  party  has  introduced 
testimonial  evidence;  and  to  cross-examine 
any  other  party,  as  well  as  any  identifying 
witnesses,  about  real  and  documentary 
evidence  which  such  other  party  has 
introduced.  Such  cross-examination  may  be 
conducted  by  a  party  either  in  person  or  by 
the  party's  authorized  counsel  or 
representative.  Cross-examiners  shall  be 
assumed  to  be  familiar  with  all  testimony 
previously  delivered  by  the  witnesses  at  the 
hearing.  The  presiding  officer  may: 

(1)  Require  the  cross-examiner  to  outline 
the  intended  scope  of  the  cross-examination; 

(2)  Limit  the  number  of  times  any  party  or 
parties  may  cross-examine  a  party  or  other 
witness  on  the  same  matter, 

(3)  Exclude  cross-examination  questions 
that  are  irrelevant,  concern  immaterial  issues, 
or  are  unduly  repetitious. 

(h)  Scientific,  technical,  or  commercial 
publications  may  only  be  used  for 
impeaching  witnesses  under  cross- 
examination  unless  previously  introduced  as 
evidence  in  accordance  with  these 
regulations. 

(i)  The  first  time  counsel  conducts  the 
direct  or  cross-examination  of  a  party  or 
other  witness,  such  counsel  shall  state  for  the 
record  his  or  her  authority  to  act  as  counsel 
and  the  party  granting  that  authority.  A  party 
shall  be  assumed  to  have  waived  the  right  to 
introduce  evidence  if  such  party  fails  to 
produce  a  witness  to  present  or  identify  such 
evidence  under  oath.  Any  party  or  party’s 
counsel  who  fails  to  appear  at  the  hearing  to 
cross-examine  a  witness  shall  be  assumed  to 
have  waived  the  right  to  cross-examine  that 
witness. 


(j)  The  hearing  shall  be  publicly  conducted 
and  reported  verbatim  by  an  offfcial  reporter. 

(k)  If  a  party  objects  to  the  admission  or 
rejection  of  any  evidence  or  to  any  other 
ruling  of  the  presiding  officer  during  the 
hearing,  he  shall  state  briefly  the  grounds  of 
such  objection,  whereupon  an  automatic 
exception  wiU  follow  if  the  objection  is  over¬ 
ruled  by  the  presiding  officer.  The  ruling  of 
the  presiding  officer  on  any  objection  shall  be 
part  of  the  record  and  shall  be  subject  to 
review  at  the  same  time  and  in  the  same 
manner  as  the  Administrator’s  ffnal  decision. 
Only  objections  made  before  the  presiding 
officer  may  subsequently  be  relied  upon  in 
the  proceedings. 

(ij  All  motions  and  requests  shall  be 
addressed  to,  and  ruled  on  by,  the  presiding 
officer  if  made  before  his  certiffcation  of  the 
record,  and  by  the  Assistant  Administrator  if 
made  thereafter. 

12.  Admissible  evidence;  official  notice,  (a) 
Any  evidence  introduced  by  a  party  in 
accordance  with  these  regulations  shall  be 
admitted  into  the  record  unless  the  presiding 
officer  determines  that  such  evidence  is 
irrelevant  to  any  material  issue  in  the 
proceeding,  or  that  it  is  undully  repetitious. 

(b)  Official  notice  may  be  taken  of  such 
matters  as  are  judicially  noticed  by  the  courts 
of  the  United  States. 

13.  Written  and  oral  arguments,  (a)  For  a 
period  of  fourteen  (14)  days  after  the  close  of 
the  presentation  of  evidence,  any  party  may 
ffle  with  the  presiding  officer  an  original 
written  brief  on  the  proposed  regulations, 
including  proposed  findings,  conclusions,  and 
written  arguments  based  on  the  record  and 
which  cite,  if  practicable,  the  relevant  page  or 
pages  of  the  transcript.  If  a  party  filing  a  brief 
desires  the  presiding  officer  to  reconsider  any 
objection  made  by  the  presiding  officer,  that 
party  shall  state  its  arguments  thereon  as 
part  of  the  brief.  For  a  period  of  ten  (10)  days 
after  the  deadline  for  ffling  original  briefs, 
any  party  may  file  a  reply  brief  with  the 
presiding  officer. 

(b)  The  presiding  officer  may  allow  for  oral 
argument  immediately  following  the  period 
allowed  for  briefs.  Any  such  argument  may 
be  limited  by  the  presiding  officer  to  the 
extent  necessary  for  the  expeditious  ^ 
disposition  of  the  proceeding. 

(c)  Oral  or  written  arguments  shall  be 
limited  to  issues  arising  from  evidence  in  the 
record. 

14.  Recommended  decision;  certification  of 
the  record,  (a)  Within  twenty-eight  (28)  days 
after  the  deadline  for  filing  reply  briefs,  the 
presiding  officer  shall  make  a  recommended 
decision  based  on  the  record  and  transmit  the 
decision  to  the  Assistant  Administrator  and 
all  other  parties.  The  recommended  decision 
shall  include: 

(1)  A  description  of  the  history  of  the 
proceedings; 

(2)  Findings  on  the  issues  of  fact  with 
reasons  therefore;  and 

(3)  Rulings  on  issues  of  law  with  the 
reasons  therefore. 

(b)  The  presiding  officer  shall  also  transmit 
to  the  Assistant  Administrator  the  entire 
record  of  the  proceeding,  accompanied  by  the 
presiding  officer’s  certificate  stating  that,  to 
the  best  of  his  knowledge  and  belief,  the 
record  is  a  complete  and  accurate 


compilation  of  all  the  evidence  and  other 
documents  in  the  proceeding,  except  in  such 
particulars  as  are  specified. 

(c)  The  recommended  decision  may  be 
reviewed  and  copied  in  Room  412A,  National 
Marine  Fisheries  Service,  Page  Building  No.  2, 
3300  Whitehaven  Street,  NW.,  Washington, 
D.C. 

(d)  Within  eight  (8)  days  after  the 
Administrative  Law  Judge’s  recommended 
decision,  any  party  may  file  exceptions  to  the 
recommended  decision  with  the  Assistant 
Administrator.  No  reply  exceptions  will  be 
allowed. 

15.  Administrator’s  decision,  (a)  Following 
the  period  allowed  for  exceptions,  the 
Administrator  of  NOAA  shall  make  a  final 
decision  of  the  proposed  regulations.  The 
Administrator’s  decision  may  affirm,  modify, 
or  set  aside  in  whole  or  in  part  the 
recommended  findings,  conclusions,  and 
decision  of  the  presiding  officer.  The 
Administrator  may  also  remand  the  hearing 
record  to  the  presiding  officer  for  a  fuller 
development  of  the  record.  The 
Administrator’s  decision  shall  be  filed  within 
twenty-one  (21)  days  of  the  deadline  for  filing 
exceptions  to  the  recommended  decision  of 
the  presiding  officer. 

(b)  The  Administrator’s  decision  shall 
include:  (1)  A  description  of  the  history  of  the 
proceeding; 

(2)  Findings  on  the  issue  of  fact  with  the 
reasons  therefore;  and 

(3)  Rulings  on  issues  of  law,  with  the 
reasons  therefore. 

(c)  The  Administrator’s  decision,  together 
with  the  final  adopted  regulations,  shall  be 
published  in  the  Federal  Register. 

16.  Effective  date.  These  regulations, 
pertaining  to  50  CFR  Part  216,  Appendix, 
become  effective  immediately  and  shall 
terminate  on  the  date  of  publication  in  the 
Federal  Register  of  the  Administrator’s  final 
decision. 

(Secs.  101, 103,  Marine  Mammal  Protection 
Act,  (16  U.S.C.  1371, 1373).) 
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